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19 As noted above, regulation of construc-
tion and operation of production or utiliza-
tion facilities was one of the areas reserved 
to the AEC. It is clear from the legislative 
history of section 274 that control of ‘‘oper-
ation’’ of such facilities includes the regula-
tion of the radiological effects of the dis-
charge of affluents from the facilities. (Hear-
ings before the Joint Committee on Atomic 
Energy on Federal-State Relationships in 
the Atomic Energy Field, 86th Cong., first 
session, 1959, p. 306.) AEC regulations imple-
menting section 274 recognize that intent by 
defining facility operation to include the dis-
charge of radioactive effluents from the fa-
cility site (10 CFR 150.15). 

(i) It seems completely clear that the 
Congress, in enacting section 274, in-
tended to preempt to the Federal Gov-
ernment the total responsibility and 
authority for regulating, from the 
standpoint of radiological health and 
safety, the specified nuclear facilities 
and materials; that it stated that in-
tent unequivocally; and that the enact-
ment of section 274 effectively carried 
out the Congressional intent, subject 
to the arrangement for limited relin-
quishment of AEC’s regulatory author-
ity and assumption thereof by states in 
areas permitted, and subject to condi-
tions imposed, by section 274. 19 

(j) Thus, under the pattern of the 
Atomic Energy Act, as amended by sec-
tion 274, States which have not entered 
into a section 274 agreement with the 
AEC are without authority to license 
or regulate, from the standpoint of ra-
diological health and safety, byprod-
uct, source, and special nuclear mate-
rial or production and utilization fa-
cilities. Even those States which have 
entered into a section 274 agreement 
with the AEC (Agreement States) lack 
authority to license or regulate, from 
the standpoint of radiological health 
and safety, the construction and oper-
ation of production and utilization fa-
cilities (including nuclear power 
plants) and other activities reserved to 
the AEC by section 274c. (To the extent 
that Agreement States have authority 
to regulate byproduct, source, and spe-
cial nuclear material, their section 274 
Agreements require them to use their 
best efforts to assure that their regu-
latory programs for protection against 
radiation hazards will continue to be 
compatible with the AEC’s program for 

the regulation of byproduct, source and 
special nuclear material.) 

(k) The following judicial precedents 
and legal authorities support the fore-
going conclusions: Northern California 
Ass’n, Etc. v. Public Utilities Commis-
sion, 37 Cal. Rep. 432, 390 P. 2d 200 
(1964); Boswell v. City of Long Beach, 
CCH Atomic Energy Law Reports, par. 
4045 (1960); Opinion of the Attorney 
General of Michigan (Oct. 31, 1962); 
Opinion of the Attorney General of 
South Dakota (July 23, 1964); New York 
State Bar Association, Committee on 
Atomic Energy, State Jurisdiction to 
Regulate Atomic Activities (July 12, 
1963). No precedents or authorities to 
the contrary have come to our atten-
tion. 

[34 FR 7273, May 3, 1969] 

§ 8.5 Interpretation by the General 
Counsel of § 73.55 of this chapter; il-
lumination and physical search re-
quirements. 

(a) A request has been received to in-
terpret 10 CFR 73.55(c)(5) and 73.55(d)(1). 
10 CFR 73.55(c)(5) provides: 

Isolation zones and all exterior areas with-
in the protected area shall be provided with 
illumination sufficient for the monitoring 
and observation requirements of paragraphs 
(c)(3), (c)(4), and (h)(4) of this section, but not 
less than 02. footcandle measured hori-
zontally at ground level. 

(b) The requester contends that the 
regulation is satisfied if 0.2 footcandle 
is provided only at the protected area 
boundary and the isolation zone. The 
language of the regulation is clearly to 
the contrary. It requires not less than 
0.2 footcandle for ‘‘all exterior areas 
within the protected area.’’ This regu-
lation helps effectuate the monitoring 
and observation requirements of 10 
CFR 73.55. For example, 10 CFR 
73.55(c)(4) states that ‘‘All exterior 
areas within the protected area shall 
be periodically checked to detect the 
presence of unauthorized persons, vehi-
cles, or materials.’’ In the absence of il-
lumination, such checking could not be 
fully effective. 

(c) The requester also asks whether 
the illumination requirement extends 
to the tops and sides of buildings with-
in the protected area. To effectuate the 
monitoring and observation require-
ments cited above, illumination must 

VerDate Aug<31>2005 09:06 Jan 30, 2006 Jkt 208030 PO 00000 Frm 00218 Fmt 8010 Sfmt 8010 Y:\SGML\208030.XXX 208030



209 

Nuclear Regulatory Commission Pt. 9 

be maintained for the tops and sides of 
all accessible structures within the 
protected area. This interpretation is 
consistent with that given by the Com-
mission’s staff to affected licensees and 
applicants at a series of regional meet-
ings held in March of 1977 and will be 
reflected in forthcoming revisions to 
NUREG 0220, Draft Interim Acceptance 
Criteria for a Physical Security Plan 
for Nuclear Power Plants (March 1977). 

(d) 10 CFR 73.55(d)(1) provides in per-
tinent part: The search function for de-
tection of firearms, explosives, and in-
cendiary devices shall be conducted ei-
ther by a physical search or by use of 
equipment capable of detecting such 
devices. 

(e) The requester contends that until 
‘‘equipment capable of detecting such 
devices’’ is in place, a licensee need not 
comply with the search requirement, 
but can utilize instead previous secu-
rity programs. This contention is based 
on the first sentence of 10 CFR 73.55 
which provides in pertinent part that 
the requirements of paragraph (d) of 
that section shall be met by May 25, 
1977, ‘‘except for any requirement in-
volving construction and installation 
of equipment not already in place ex-
pressed in (paragraph)(d)(1) * * * ’’ 
Under this sentence only those require-
ments of paragraph (d) which involve 
‘‘construction and installation of 
equipment’’ do not take effect on May 
25, 1977. Because a ‘‘physical search’’ 
does not require ‘‘constuction and in-
stallation of equipment’’, implementa-
tion of such searches is required on 
May 25, 1977. The regulation provides 
alternative: ‘‘the search function * * * 
shall be conducted either by a physical 
search or by use of equipment * * *.’’ 
Thus when appropriate equipment is in 
place, the search function need not in-
volve a physical search. 

(f) The paragraphs above set forth in-
terpretation of regulations; they do not 
apply those regulations to particular 
factual settings. For example, no effort 
is made to state what lighting system 
might be used for a given facility; all 
that is stated is that a system must 
provide not less than 0.2 footcandle for 
all exterior areas within the protected 
area. Similarly, no effort is made to 
define what is an adequate ‘‘physical 
search’’; all that is stated is that, in 

the absence of appropriate equipment, 
such searches must begin on May 25, 
1977. 

[42 FR 33265, June 30, 1977] 
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